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ORDER

Per Laxmi Prasad Sahu, Accountant Member :

This appeal filed by the assessee against the order of
National e-Assessment Center (NFAC) dated 25/08/2022 with the

following grounds of appeal:-

“1. The order of the Commissioner of Income Tax (Appeals), National
Faceless  Appeal Centre, Delhi in DIN & Order No.
ITBA/NFAC/S/250/2022-23/1044940905(1) dated 25.08.2022 for the
above-mentioned Assessment Year is contrary to law, facts, and in the
circumstances of the case.
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2. The CIT (Appeals) erred in dismissing the appeal for non-prosecution
without appreciating the fact that the Appellant had sought for
adjournment on 01.08.2022 till 15.08.2022 for the notice dated
21.07.2022 for providing additional details to substantiate the facts of
the case and grounds of appeal. The CIT(Appeals) action was wholly
unjustified and not legally sustainable.

3. The CIT (Appeals) failed to appreciate that the adhoc addition of 10%
amounting to Rs. 2,49,96,589/- made by the assessing officer on the
credits in the bank accounts not pertaining to the Appellant was wholly
unjustified and not tenable.

4. The CIT (Appeals) failed to appreciate that non consideration of the
issues raised on merits should be reckoned as nullity in law and further
ought to have appreciated that the dismissal of the appeal for non-
prosecution as stated in the impugned order was wrong, erroneous,
unjustified, and incorrect.

5. The CIT(Appeals) failed to appreciate that there was no proper
opportunity given before passing the impugned order and any order
passed in violation of the principles of natural justice is nullity in law.”

2. The brief facts of the case are that the assessee filed return
of income on 07/11/2017 declaring an income of Rs.28,76,300/-

The case was selected for scrutiny under CASS and statutory
notices were issued to the assessee. As per notice u/s 142(1)
issued on 20/05/2019 and 05/09/2019, the details was called
for from the assessee like computation of income, other financial
statements, audit report and details of cash deposited into the
bank account. The assessee did not furnish any documents as
called for and further notice u/s 142(1) was issued on
15/10/2019 and 13/11/2019. The assessee did not furnish the

details but sought for adjournment. Thereafter show cause



ITA No.1007/Bang/2022
Page 3 of 7

notice dated 11/12/2019 was issued to the assessee for
completing the assessment as per sec. 144 of the Act. In
response to the show cause notice, the assessee submitted
computation of income, balance sheet, income expenditure
account and Form 3CB but he did not submit any documents in
regard to the cash deposited into the bank account. Accordingly,
the AO on the basis of information available before him,
disallowed 10% of the total cash deposited during the financial
year 2016-17 in his bank account and computed a sum of

Rs.2,49,96,589/-, accordingly completed the assessment.

3. Aggrieved from the order of the AO, the assessee filed
appeal before the CIT(A) raising 3 grounds, which has been
incorporated by the CIT(A) in his order. The CIT(A) posted the
case for hearing on 4 occasions and notices were sent by
registered email address given by the assessee but in all the 4
occasions, the assessee did not appear. Accordingly, the CIT(A)
dismissed the case of the assessee on relying some judgments as
per para No.4.2 of his order and dismissed the case of the

assessee without going on the merits of the case.

4. Aggrieved from the order of the CIT(A), the assessee filed

appeal before us.
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5. The 1d.AR submitted that request for adjournment was
sought upto 15/08/2022 for providing certain details which was
relevant for the case. The request was sent to the CIT(A)
through IT portal but the CIT(A) without considering the
adjournment request, decided the issue ex-parte without going
into the merits of the case. ~ The assessee has filed Affidavit
and bank statements before us as additional evidence to support
his case and he also undertook that if a chance is given to the
assessee to prove his case before the AO, he will prove the

genuineness of the case in detail.

6. On the other hand, the 1d.DR supported the order of the
lower authorities and she submitted that ample opportunity was
given by the lower authorities but in spite of that the assessee
did not represent his case and, therefore, the case should not be
sent back to the file of lower authorities for consideration and

order of the lower authorities should be upheld.

7. After hearing both the parties and perusing the entire
materials on record and examining the orders of the authorities
below, the case was selected for scrutiny for the reason that
“cash deposited during the year”. The AO gave many
opportunity but the assessee did not substantiate the huge cash
deposits in his bank account and before the CIT(A) he also did

not represent his case on the specified date of hearing. On
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perusal of the appeal set, the assessee has enclosed the
adjournment request for requesting the adjournment on
01/08/2022 up to 15/08/2022 but which has not been
considered by the CIT(A) and decided the case ex-parte without
going into the merits of the case. Considering the totality of the
facts and circumstances of the case and in the interest of justice
and without going much into the merits of the case and also to
meet the end of justice, we remit the matter back to the file of
the AO to decide the case of the assessee de novo after verifying
the documents available with the assessee to substantiate his
claim as per law. Needless to say that the assessee shall be given
three effective opportunity of being heard. The assessee is also
directed to co-operate with the AO for early disposal of the case.
Accordingly, the grounds of appeal raised by the assessee are

allowed for statistical purposes.

8. In the result, both the appeals of the assessee are allowed for
statistical purposes.

Order pronounced in court on 22m day of November, 2022

Sd/- Sd/-
(George George K) (LAXMI PRASAD SAHU)
Judicial Member Accountant Member

Bangalore,

Dated, 227 November, 2022
/vms /
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